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The arguments on the application

There are two issues for me to determine: (A) whether the claim brought by Mr Malik is actionable; and if so (B) whether he ought to be given permission to serve his Claim Form out of the jurisdiction (or alternatively deemed to have validly served out of the jurisdiction in the case of his delivery to the golf club in Scotland). 

Lack of a proper claimant

The Defendant raised what might be termed a logically anterior point to the above main issues and that is whether the claim fails at the outset for want of a proper claimant and for noncompliance with CPR 16.2(3). In particular whilst Mr Malik's claim form is clearly framed in terms of a claim brought by him personally, the Amended Particulars of Claim which are before the court state that the claim is brought by him “On behalf of the Communities United Party”. The Defendant indicated to me that by CPR16.2(3): “If the claimant is claiming in a representative capacity, the claim form must state what that capacity is.” Hence, the Defendant argued, if the claim is intended to be brought on behalf of the political party referred to then Mr Malik is in breach of the requirement to comply with CPR 16.2 and that should be the end of the matter, though in addition it was also said that (assuming the Communities United Party is an unincorporated association) it cannot sue in its own name in defamation.

Source: https://www.judiciary.gov.uk/wp-content/uploads/2016/10/malik-v-trump.pdf
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